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RECENT IMPORTANT DECISIONS 557 

Smith v. Smith, 74 Vt. 20, 51 Atl. Rep. 1060, 93 Am. St. Rep. 882; Bunnell v. 
Bunnell, 25 Fed. Rep. 214; Rigney v. Rigney, 127 N. Y. 408, 28 N. E. Rep. 
405, 24 Am. St. Rep. 462; De LaMontanya v, De LaMontanya, 112 Cal. 101, 
44 Pac. Rep. 34s, 53 Am. St. Rep. 165. See also Pennoyer v. Neff, 95 U. S. 
714. The court held, however, that since in this case merely a divorce from 
bed and board was sought, and the marital status remained as before, the 
decree of alimony was no more than the enforcement of the husband's duty 
to support his wife and children and was binding even though the husband 
was not served with process. No cases are cited, however, to support the 
decision which would warrant such a distinction. But the court held that 
the relief sought should be denied upon another ground, that the husband 
had, by asking relief on the merits as well as on jurisdictional grounds, sub- 
mitted himself to the j urisdiction of the court, so that all defects were cured. 
This is true, even though under a special appearance he seeks some relief 
upon the merits. Livingston's Ex'r. v. Story, 11 Pet. (U. S.) 351, 9 L. Ed. 
746; Crane v. Penny, 2 Fed. Rep. 187; Polhemus v. Holland Trust Co., 61 
N. J. Eq. 654, 47 Atl. Rep. 417. 

Dower — Rights of Divorced Wife. — After having obtained a judgment 
of separation from her husband in New York, where they were domiciled, 
the plaintiff removed to Kansas and there secured an absolute divorce on 
the ground of cruelty, but without personal service or appearance of the 
husband. Held, that she could not claim dower in lands owned by the 
husband in New York at his death or at the time of the divorce. Voke v. 
Piatt et al. (1905), — N. Y.— , 96 N. Y. Supp. 725. 

There could be no dower in the land acquired by the husband after the 
divorce since the wife at least was bound by the Kansas decree and where 
there is no coverture there can be no dower. Starbuck v. Starbuck, 173 N. 
Y. 503, 66 N. E. Rep. 193, 93 Am. St. Rep. 631 ; Nichols v. Park, 78 N. Y. 
App. Div. 95, 79 N. Y. Supp. 547; Kade v. Lauber, 48 How. Prac. 382. It 
was held that the statutory provision saving the right of dower to the wife 
when she was plaintiff in the divorce suit was not applicable since the only 
ground of divorce recognized by the statute was adultery. But see Van Cleaf 
v. Burns, 133 N. Y. 540, 30 N. E. Rep. 661, 15 L. R. A. 542. Upon the 
proposition, however, as to whether in the absence of any statute regulating 
the question, there is dower in lands owned by the husband at the time of 
the divorce, the cases in New York are in great conflict. In many cases it 
has been held that there is dower. Wait v. Wait, 4 N. Y. 95 ; Burr v. Burr, 
10 Paige 20; Forrest v. Forrest, 6.Duer 102; People v. Faber, 92 N. Y. 146; 
Van Cleaf v. Burns, supra. But see contra Price v. Price, 124 N. Y. 589, 27 
N. E. Rep. 383, 12 L. R. A. 359 ; Reynolds v. Reynolds, 24 Wend. 193 ; Moore 
v. Hegeman, 27 Hun 68. The general rule in the United States is in accord 
with the principal case. Barrett v. Failing, m U. S. 523; Fletcher v. Mon- 
roe, 145 Ind. 56; Calame v. Calame, 24 N. J. Eq. 440. The cases which hold 
that there is dower in such cases place it upon the ground that it would be 
unjust to deprive the wife of dower when it was the misconduct of the hus- 
band that was the cause of the divorce. It was held in the principal case that 
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there would be no unjustice to the wife to deprive her of dower since she had 
herself voluntarily put an end to the marriage relation in another state for 
a cause not deemed adequate in New York. 

Eminent Domain — Telephone Poles in the Street — No Additional 
Servitude. — The defendant, under authority of a general statute of Tennessee 
giving telephone companies the right to construct and maintain lines over 
the public highways and streets of the state, erected poles and strung wires 
thereon along certain streets of the town. The complainant, an abutting lot 
owner and the owner of the fee to a part of the land covered by these streets, 
brings suit in chancery against the telephone company. Held, that said use 
of the streets was not an additional burden upon the fee of the abutting 
owners. Frasier et ux. v. East Tennessee Telephone Co. (1906), — Tenn. — , 
90 S. W. Rep. 620. 

Whether or not telephone and telegraph poles and wires erected in the 
street constitute an additional burden upon the fee of abutting owners is a 
much disputed question. The weight of authority seems to be that such a 
use of the street is an additional servitude, since it is a use not contemplated 
by the party dedicating it, nor one for which the street is laid out. Elliot, 
Roads and Streets (2nd Ed.) §§703 and 706; 2 Dillon, Municipal Corpor- 
ations, (sth Ed.) §6p8a; Telegraph Co. v. Burnett, 107 111. 507; Stowers v. 
Telegraph Co., 68 Miss. 559; Krueger v. Telephone Co., 106 Wis. 96; Eels v. 
Telephone Co., 143 N. Y. 133; Bronson v. Telegraph Co., — Neb. — , 93 N. W. 
201 ; Kester v. Telegraph Co., 108 Fed. 926. There is, however, much good 
authority to support the opposite view, the ground being that the highway 
was dedicated to be used for travel, the transportation of persons and prop- 
erty, or the transmission of intelligence, and the telephone being merely a 
modern instrument for the transmission of intelligence is not an additional 
burden but really takes the place of the travel that without the telephone 
would be necessary to carry the messages. Pierce v. Dreiv, 136 Mass. 75 ; 
Building Ass'n v. Telephone Co., 88 Mo. 258; Magee v. Overshiner, 150 Ind. 
127; Telephone & Telegraph Co. v. Avritt, — Ky. — , 85 S. W. 204; Carter 
v. Telephone Co., 60 Minn. 539; People v. Eaton, 100 Mich. 208. In the prin- 
cipal case the Tennessee court passed on the question of additional servitude 
for the first time and has thus added one more authority to the already long 
list of cases which support the negative of the question. It is worthy of 
note that this case like most of the others holding similarly was decided by 
a divided court. 

Evidence — Circumstantial — Charge to Jury. — Where the evidence 
relied on, in a prosecution for the stealing of cattle, was circumstantial, a 
refusal to charge specifically on circumstantial evidence was not error. State 
v. Overson (1906), — Utah — , 83 Pac. Rep. 557. 

It was shown that the cattle in question were sold by defendant. He 
alleged that he had purchased them from one Jackson. The court instructed 
the jury that if they believed defendant purchased the cattle from Jackson, 
they should acquit the defendant. There is a strong dissenting opinion. 
The rule as to instructions in such cases varies widely in the different states. 



